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Court of Appeals of the District of Columbia 


No. 3855. 

Arthur J. Diggs, Appellant, 
vs. 

Susannah Diggs. 

0 Supreme Court of the District of Columbia. 

In Equity. 

No. 38977. 

Susannah Diggs, Plaintiff, 
vs. 

Arthur J. Diggs, Defendant. 

• United States of America, 

District of Columbia, ss: 

He it remembered, That in the Supreme Court of the District of 
Co urnhia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Limited Divorce. 

Filed April 26, 1921. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

No. 38977. Equity. 

Susannah Diggs, Complainant, 

vs. 

Arthur J. Diggs, Defendant. 

TO EiuityCourT: e C ° Urt ° f ^ DiS ‘ rict ° f Columbi! '> holding an 

sho™* Petiti ° n ° f y ° Ur COmpkinant ’ S u sa nnah Diggs, respectfully 

1—3855a 
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ARTHUR J. DIGGS VS. SUSANNAH DIGGS. 


1. That she is an adult citizen of the United States and a resident 
of the District of Columbia and that the defendant herein is also 
a citizen of the United States and a resident of said District. 

2. That about the lith day of March, 1910, at Alexandria, Vir- 

married to the defendant by the Reverend 
Alexander Truatt, an authorized minister, and that from thence 
until February, 1917, she and the defendant cohabited as husband 
and wife in the District of Columbia. 

d. I hat on or about the 8th day of February, 1917, at the Dis¬ 
trict ot Columbia, the defendant without any fault on her part un¬ 
lawfully deserted and abandoned your complainant and her habita¬ 
tion and such desertion and abandonment hath — persisted in un¬ 
interruptedly up to the date of the tiling this petition. 

*• T That your complainant is in necessitous circumstances 

and in poor health. That the defendant is regularly em¬ 
ployed as a chauffeur at twenty-five dollars per week and refuses to 
provide for her support claiming that he has been to Virginia and 
procured a divorce and is no longer liable for her maintenance. 
\\ ith respect to said divorce, your complainant says that the de¬ 
fendant has li\ed in the District of Columbia continuously ever 
since said marriage, has never lived in Virginia, and that she has 
never received any notice that he was prosecuting a divorce suit in 
A irginia, although the defendant knew her address and was paving 
her a small allowance each week by order of the Juvenile Court of 
the District ot Columbia while secretly prosecuting said suit in 
Virginia. That he made said payments up to the 11th day of 
March, 1921, ^ince which time he has declined to continue pay¬ 
ments, relying on his Virginia decree of Divorce. 

5. Your complainant says that the defendant is not and never 
was a citizen of Virginia, that he had no just grounds to procure 
»i dnone, that .die has had no notice ot said divorce proceedings 
and that decree was procured by misrepresentation and fraud. 

1 he premises considered, your petitioner prays: 

1. That a subpoena issue to the defendant Arthur J. Diggs re¬ 
quiring him to appear and answer this petition. 

2. I hat the court pass an order requiring the defendant, Arthur 
J. Diggs, to pay the petitioner temporary alimony, counsel fees and 
costs, and the court issue a rule against the defendant to show cause 

why this prayer should not he granted. 

3 3. That the deeree procured by the defendant in the Vir¬ 

ginia court be declared null and void and that vour pe¬ 
titioner he granted a final decree for separate maintenance, alimony 
counsel fees and costs on the ground of desertion. 

4. That the court may grant your petitioner such other and 
further relief as may seem necessary and that a rule to show cause 
may issue on this petition. 

SUSANNAH DIGGS, 

Petitioner. 


FOUNTAIN PEYTON, 

Attorney for Petitioner. 
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District op Columbia, ss : 

"v"v h T,“ d *'» w 

tents thereof; that the facts therein stated^f^ “ nd kn ?'l’ the con ' 

KT .nd the facts Med on mf.rnt.li?. “.'.TbXctl 

SUSANNAH DIGGS, 

Petitioner. 

Subscribe,! and sworn to before me this 20th day of April 1921 

[SEAL ] CHARLES S.YunTy ’ ' 

Notary Public, D . C. 

Pule to Show Cause. 

Filed April 28, 1921. 

^ A ^ 

^ * jfc ^ 

«nJ hSff £ aSS'tln? ftTt ^ «“ 

cause why’he should nTVteZ 0 LvT ,he defenda *>‘. to show 
costs as proved in said petition " .° ny ’ counsel fees and 

dered that said Arthur T K. ™ *h« 28« day of April, 1921, or- 
of Mav, 1921 at ten o’clock g f PP j *'? thls court on the 6th day 
why said prayer should not be Granted ' { a »v he ha? 
and said petition he served on^aid' \r,l ,rov,ded a C0 P. V of this order 
fore said date. said Arthur J - Diggs 4 full days be- 

WENDELL P. STAFFORD, 

Justice. 

Marshal's Return. 

•4r», ° f " ,e " Uhin •* » A»h» I Digg, ^.Uy: 

Maurice splain, 

U. S. Marshal. 

Answer of Arthur J. Diggs to the Rule to Show Cause. 

Filed May 19, 1921 . 

* * * * 

Tl ” ifzf?: ,S; r«i ■« -» .’»«w„c re. 

■1 exception to the jurisdiction oplii'™Si“Vi| l ,c'' l “ 2< ' °' 

and insufficiencies in the petition filo l 1 • , nlan .V errors 

tlie rule to show cause issued herein on hf 9Stl T ln ’/°, r answer to 
respectfully shows unto the court'asfolts d8J ' ° f April > 

fendant ’if admitted but St deS? h ®f * he Plaintiff and de- 

of the District of Columbia d * ‘ he defendant is a resident 
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ARTHUR J. DIGGS VS. SUSANNAH DIGGS. 


2. The allegations contained in paragraph 2 are admitted. 

‘h This defendant denies that on the 8th day of February 1917 
or at any other day, he abandoned the plaintiff, but that on the 
contrary on the 14th day of February in the said year 1917, the 
plaintiff wilfully and voluntarily abandoned and deserted the de¬ 
fendant without just cause and this desertion has been continuous 
ever since said date, and further that the plaintiff has treated the 

defendant with the utmost disregard, lack of respect and considera¬ 
tion. 

4 and 5. 1 his defendant denies that the plaintiff is in necessitous 
circumstances or in poor health, but on the contrary avers that she 
is able to work and is now employed at a salary of iortv-five dollars 
per month, besides having had other sources of income which this 

defendant expects to show should this cause he tried in this jurisdic¬ 
tion. 

Further answering said paragraphs, the defendant admits that he 
is employed as a chauffeur, but at only twenty dollars per week and 
has been so employed continuously for seven years by Mr. Frederic 
J. Ilaskin, well known newspaper correspondent. 

Further answering the defendant admits that through the 
() ' lrginia court he procured a divorce and is no longer liable 

for the maintenance of the plaintiff. 

Further answering, this defendant states that trouble arose bv 
reason of the plaintiff, against the protest of the defendant, attend¬ 
ing balls and places of ill repute, associating with persons of immoral 
character, returning to their home at a late hour after excessive drink¬ 
ing and long after the defendant had retired; that the plaintiff was 
subject to fits of anger and on several occasions violently struck the 
planittff. The plaintiff and defendant were married in Virginia 
and in which state the plaintiff was born and which was her home. 
The home of this defendant having been broken up. during the 
month of October, 1919, he moved to the State of Virginia, Countv 
of Arlington, and secured a place of residence with the intention of 
permanently residing in the State of Virginia and in which State 
and County he has continuously and uninterruptedly resided and 
does now reside. That such personal property as this defendant pos¬ 
sesses was and is now kept at said place of residence and for which he 
now* pays and has at all times paid a monthly rental; that his busi¬ 
ness as chauffeur at times compels the remaining in Washington at 
night, but always several nights during the week the defendant oc¬ 
cupies his place of residence in \ irginia, and when not actively en¬ 
gaged spends his days and nights in the said place of residence. 

I hat having so established himself, he did on, to wit, the 6th dav of 
.November, 1920, file his bill for divorce against the plaintiff and 
after a full and complete compliance with the laws of the 
State of Virginia, of which the defendant was and is now a resi¬ 
dent, on, to wit, the 21st dav of February, 1921, he secured 
1 a good and valid decree of divorce from the plaintiff herein 
a duly certified copy of which is hereto attached and marked 
•Defendant’s Exhibit No. 1.” 

Further answering paragraph 5, defendant states that the plaintiff 
had all the notice required under the law T s of the State of Virginia 
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or* fraud Whatever. ‘ he di '° rCe pr ° CUred by any misrepresentation 
^ro^. Dd (t! 1 ? in § ful j y ans "' ered the ru, e to show cause, this defendant 

Lts in rhaTbeha1f%ttai 0 ned CaUSe ** d ‘ SCharged " ith hi$ reasonab,e 

ARTHUR J. DIGGS, 

r, Defendant. 

State of \ irginia. 

County of Arlington, ss: 

I do solemnly swear that I have read the foregoing answer bv me 

=tated rl nnnn and kn °'' ’ V% eont , C! V s 'hereof; that the facts therein 
stated upon mv personal knowledge are true and those stated upon 

information and belief, I believe to be true. P 

ARTHUR J. DIGGS. 

1 Subscribed and sworn to before me this 19th day of May, A. D, 

f SEAL l ROLLIE L. GRIMSLEY, 

Affidavit. Notary Public. 

No tax. 

8 At tr a M irc t u il CV a ,rt fz ,he Oaunty of Arlington, Virginia, 

21... mJVid TI ” reo ' on 5,ond, - v ' 


Present: lion. Sarn'l G. Brent, Judge. 

In Chancery. 

%j 

No. —. 

Arthur James Diggs, Complainant, 


Susie Anna Diggs, Defendant. 

Final Decree. 

This cause came on to be heard this 21st of February, 1921 upon 
complainant s lull and exhibits, order of publication fully matured 
and mailing of notice, the depositions of Arthur James Diggs, 

) t? 1 Mlt £ he “i James T - n 'Rt£s. and II. Johnson Heath! 

taken before Harry R. 1 homas, a commissioner in chancery of this 
court, and being argued by counsel. ** 

Upon consideration thereof, the Court being of the opinion of the 
allegations of the bill of complaint as to the willful and voluntary 
desertion for more than three years as therein set out are sustained 
bv the I'lnence, and that this cause has matured for hearing and 
decree, doth adjudge, order and decree that said Arthur James Digcs 
be, and he hereby is granted a divorce a vinculo matrimonii from 
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the defendant, Susie Anna Diggs, neither party hereto shall be per¬ 
mitted to marry for six months from the date of this decree. 

9 And this decree is final. 


A Copy. 


Teste; 


WM. H. DUNCAN, 

Clerk, 

By R. E. REMINGTON, 

D. C. 

Authentication of Record. 


Commonwealth of Virginia: 


Circuit Court of the County of Arlington. 

Duncan, Clerk of the said Court, do hereby certify that 
the writing;* annexed to this Certificate are true copies of originals 
on file and of record in said office; and that said originals together 
constitute the records of the proceedings of said court in this cause 

Witness my hand and the seal of said Court this 18th dav of May 
1921. J 

[seal.] WM. H. DUNCAN, 

Clerk, 

By R. E. REMINGTON, 

D. C. 

In Chancery. 

In re 


Arthur James Diggs, Complainant, 

vs. 

Susie Anna Diggs, Defendant. 

I, Samuel G. Brent, Judge of the Circuit Court of Arlington 
County, \ a., do certify that Win. H. Duncan, who executed the fore- 
gomg attestation, is the Clerk of the said Court duly com- 
10 missioned and qualified, and the said attestation is 'in due 
form of law by the proper officer. 


In testimony whereof, 
day of May 1921. 


I hereunto set my hand and seal, this 18th 

SAML. G. BRENT, [seal.] 

Judge. 


I, Mm. H. Duncan, Clerk of the said Court, hereby certify that 
the Honorable Samuel G. Brent w*hose genuine signature is here 
subscribed to the following certificate, was, at the time of signing and 

attesting the same, Judge of said Court, duly commissioned and 
qualified. 




192l itD6SS and the seaJ of MaaS - 

Ul said Court this Ifitu j 

18th day of Jfay 

W M. H. DUNCAN, 

% R. E. REMINGTON^ 

/ «. Defendant to Bm D.’C. 

* * F ‘ Ied Ju '>e 10, 1921. 

■ r w„ r 

f end a nt is'SX"! United AaZAfJ 01 ' 0 ''^^’ ** ans "’ er 

° f " ,e Di fof c’lun,h/ a is d °' lipd "-at the'defJndJn;"^ and *' 

11 mi L fhe comained ndan ‘ M 8 ^ent 

thereof a A F * - A„ We r inB , 2 a « «d- 

residence n-ifh !^ In,a * County of \ ^ c ^°ber 1026 j ^ 0Ws 

for thathT. sfa(es "-at he is ,w d p,ace of 

decre e is attached in ^ n,ted States a ,, 1 , and credit clause nf *1° 

on the 26 th rj * °r f ^ e a nsner tn th A , f cei 'tified mn " e * 

Jsffl-S;^lss*5r*ts 

H^v heath. awhhh A “ ° - •” 

d //0r ^?/ hr Defendant. ’ Defenria ^- 

12 State oe Vboikm, 

Jaa-j'P'* «Tr^ *, 
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the defendant, Susie Anna Diggs, neither party hereto shall be per¬ 
mitted to marry for six months from the date of this decree. 

9 And this decree is final. 


A Copy. 


Teste; 


WM. H. DUNCAN, 

Clerk , 

By R. E. REMINGTON, 

D. C. 

Authentication of Record. 


Commonwealth of Virginia: 


Circuit Court of the County of Arlington. 

I, Mm. H. Duncan, Clerk of the said Court, do hereby certify that 
the writings annexed to this Certificate are true copies of originals 
on file and of record in said office; and that said originals together 
constitute the records of the proceedings of said court in this cause 

V it ness my hand and the seal of said Court this 18th day of May 
1921. J 

[seal.] WM. II. DUNCAN, 

Clerk, 

ByR. E. REMINGTON, 

D. C. 

In Chancery. 

In re 


Arthur James Diggs, Complainant, 

vs. 

Susie Anna Diggs, Defendant. 

I, Samuel G. Brent, Judge of the Circuit Court of Arlington 
County, \ a., do certify that Win. H. Duncan, who executed the fore- 
going attestation, is the Clerk of the said Court duly com- 
10 missioned and qualified, and the said attestation is in due 
form of law by the proper officer. 


In testimony whereof, 
day of May 1921. 


I hereunto set my hand and seal, this 18th 

SAML. G. BRENT, [seal.] 

Judge. 


I, Mm. H. Duncan. Clerk of the said Court, hereby certify that 
the Honorable Samuel G. Brent whose genuine signature is here 
subscribed to the following certificate, was, at the time of signing and 

attesting the same, Judge of said Court, duly commissioned and 
qualified. 
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Witness my hand and the seal of said Court this 18th day of May 


1921. 


WM. H. DUNCAN, 

Clerk 

By R. E. REMINGTON, 

D. C. 


Answer of the Defendant to Bill. 


Filed June 10, 1921. 

******* 

The defendant Arthur J. Diggs, now and at all times hereafter re¬ 
serving to himself all manner of benefit and advantage of exception 
to the jurisdiction of the court, his motion to dismiss, and the many 
errors and insufficiencies in the petition filed herein, for answer 
}hereto respectfully shows unto the court as follows: 

1. Citizenship in the United States of both the plaintiff and de¬ 
fendant is admitted, but it is denied that the defendant is a resident 
of the District of Columbia. 

2. The allegations contained in paragraph 2 are ad- 

11 mitted. 

3, 4, <fc 5. Answering paragraphs 3, 4 and 5, or so much 
thereof as he is advised is necessary to answer, this defendant shows 
unto the court that during the month of October, 1919, he moved 
to the State of Virginia. County of Arlington, and secured a place 
of residence with the intention of permanently residing in the State 
of Virginia and in which state and county he has since continuously 
and uninterruptedly resided and does now reside; that such personal 
property as this defendant possessed was and is now in said place of 
residence. 

Defendant states that be is not now the husband of the plaintiff 
for that having so established his residence, on, to wit, the 6th day 
of November, 1920, he filed a bill for divorce against the plaintiff 
and after full and complete compliance with the law of the State of 
Virginia, on, to wit, the 21st day of February, 1921, he secured a 
decree of divorce from the plaintiff herein which he is advised is a 
good and valid decree under the full faith and credit clause of the 
Constitution of the United States. A duly certified copy of said 
decree is attached to the answer to the rule to show cause filed herein 
on the 26th day of May, 1921, and therein marked “Defendant’s 
Exhibit No. 1” which certified copy is prayed to be read as part 
hereof the same as though the said decree were attached hereto as an 
exhibit to this bill. 

ARTHUR J. DIGGS, Defendant, 

HENRY HEATH, 

Attorney for Defendant. 

12 State of Virginia, 

County of Arlington, ss: 

I do solemnly swear that I have read the foregoing answer by me 
subscribed and know the contents thereof; that the facts therein 
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stated upon my personal knowledge are true and those stated upon 
information and belief, I believe to be true. 

ARTHUR J. DIGGS. 

Subscribed and sworn to before me this 10th day of June, A. D., 
1921. 1 * 

t SEAL ] C. T. MERCHANT, 

.. n . . . , Notary Public. 

My Commission expires November 12, 1924. 

Affi. 

No tax. 

Memorandum of Court. 

Filed April 15, 1922. 


1 think that the proof shows that the parties had 
established a matrimonial domicile in the District of Columbia and 
that the defendant went to Virginia for the fraudulent purpose of 
procuring a divorce from the plaintiff without her knowledge. 

.The plaintiff m ill be granted a divorce a mcnsa et thoro. 
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Decree for Divorce. 
Filed April 19, 1922. 


BAILEY, J 

1 


This cause came on to be heard on bill, answer, testimony and 
other proceedings and counsel for the respective parties having been 
heard it is this 19 day of April, 1922, bv the court, adjudged, ordered 
and decreed that the complainant. Susannah Diggs', be and she is 
hereby granted a divorce from bed and board from the defendant 
Arthur J. Diggs, because of the willful desertion and abandonment 
ol the complainant by the defendant. 

it is further adjudged, ordered and decreed that the defendant 
Arthur J. Diggs pay to the complainant the sum of three dollars 
each and every week as permanent alimony beginning on the 1 day 
of May, 1922, payable on the first and fifteenth day of each month 
It is further ordered, adjudged and decreed that the defendant 
TiUi 0 * * ountain Feyton, counsel for the complainant, on or before 
the 1st day of Mav, 1922, the sum of Twenty-five dollars as counsel 
fee in this case, and the costs of this suit. 

JENNINGS BAILEY, 

Justice. 
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Order Fixing Appeal Bond. 


Filed May 2, 1922. 

****««» 

It appearing to the Court that an appeal from the final decree 
entered ^ierein on the 19,h day of A r !nl, 1922, due to sime m 
ertence was not noted upon said decree, an appeal there- 

lt is * v 9 192^Jj now for then; and 

hundr ecT do H are ° D aPP ° al ShaI1 be in the sum ° f 

JENNINGS BAILEY, 

Justice. 

Memorandum. 

Ma\ 3, 1922. Bond on appeal of defendant approved and filed. 
lj A 3111. 

In the Supreme Court of the District of Columbia. 


In Equity. 
No. 38977. 


Susannah Diggs 


vs. 


Arthur J. Diggs 

The President of the United States to Susannah Diggs, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
?1 ei P ? * ^ ‘ he 1 ? 1Stri J ct of Columbia, upon the dockefing the eau'e 
tntn a’ Un 1 er ns directed by the Rules of said Courf pursuant 
to an Appeal noted in the Supreme Court of the District of Columbia 
on the 19 day of April, 1922, wherein Arthur J Diggs is Appellant’ 
and you are Appellee, to show cause, if anv there bewhy the Decree 
rendered against the said Appellant, should not be corrco ed and 
why speedy justice should not be done to the parties in that behalf d 
U it ness the Honorab e Walter I MeCov Chief r„=til.l STi 
preme Court of the District of Columbia hifd' darof Mt p 6 , the 
year of our Lord one thousand nine hundred andTwenty Uro 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clprk 

By P. E. CUNNINGHAM, ’ 

Asst. Clerk. 
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Service of the above Citation accepted this — day of-, 19—. 


Attorney for Appellee. 

[Endorsed:] A. J. Wilson, Main 253. No. 38977. Equity. Diggs 
vs. Diggs. Citation. Issued May 4", 1922. Served copy of the 
within Citation on on Susanna Diggs, by her Attorney, Fountain 
Peyton, personally, May 11, 1922, as directed. E. C. Snyder, Mar¬ 
shal. Henry Heath, Attorney for Appellant, 330 T N. W. 
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Memoranda m. 


May 16, 1922.—Statement of evidence submitted. 


Assignment of Errors. 
Filed May 16, 1922. 


Comes now the defendant, Arthur J. Diggs, and says that the Su¬ 
preme Court of the District of Columbia erred in the following par¬ 
ticulars. which upon his appeal to the Court of Appeals, lie assigns 
for error: 

1. The court erred in ruling that the defendant went to Virginia 
for the fraudulent purpose of procuring a divorce from the plaintiff 
without her knowledge. 

2. The court erred in ruling that the Virginia decree of divorce 
was invalid in this jurisdiction, and hence not a bar to this suit. 

3. The court erred in not giving full faith and credit to the judi¬ 
cial acts of the courts of the State of Virginia. 

4. The court erred in signing a decree in favor of the plaintiff. 

HENRY HEATH, 

Attorney for Defendant. 


Service of copv of above admitted this 16th dav of Mav. 1922 

FOUNTAIN PEYTON, 

Attorney for Plaintiff. 


17 Designation of Record. 

Filed May 16, 1922. 

******* 

The defendant hereby designates the following as constituting the 
record for appeal to the Court of Appeals from the decree entered in 
the above entitled cause: 

1. Petition for limited divorce. 

2. Rule to show cause. 

3. Answer of defendant to Bill and Exhibit. 

4. Answer of defendant to Bill. 
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5. Memorandum opinion of Court. 

6. Decree for divorce from bed and board 

7. Order allowing appeal nunc pro tunc, and fixing cost bond. 

. Memorandum: Appeal bond filed and approved. 

in i« moran , lm ' Submission of statement of evidence 
in. Memorandum: Signing and filing statement of evidence 

11. Assignment of errors. 

12. This designation. 

HENRY HEATH, 

Attorney for Defendant. 

Service of copy of above admitted this 16th day of May, 1922 

FOUNTAIN PEYTON, 

Attorney for Plaintiff. 

Memorandum. 

June 29, 1922.—Statement of evidence approved and filed. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

nf Tni* 01 1 ? n ? ? each ’ f ' ler * i of the Supreme Court of the District 

17 C h! 1 b ‘ a i lete 'y c t r " f ‘ V ' 16 fo,e K oin e Pages numbered from 1 to 
1 ’ both inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copv of which is made 
part of tins transcript, in cause No. 38977 in Equity, wherein Su¬ 
sannah Diggs is Plaintiff and Arthur J. Diggs is Defendant as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

S City of Washing,on ’ ‘ in said District ’ 

[Seal Supreme Court of the District of Columbia.] 


L. G./E. W. 


MORGAN H. BEACH. 

Clerk 
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19 In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38977. 

Susannah Diggs, Plaintiff, 

vs. 

Arthur J. Diggs, Defendant. 

Amended Statement of Evidence. 

Be it remembered that the above entitled cause came on for hear¬ 
ing before Honorable Jennings Bailey, presiding Justice, on the 
eleventh (11) day of April, A. D. 1922. There were present 
Fountain Peyton, Esquire, on behalf of the plaintiff, and Henry 
Heath, Esquire, on behalf of the defendant. 

Thereupon the plaintiff, Susannah Diggs, in order to prove the 
issues on her part joined, was called, and being first duly sworn, 
testified in substance as follows: That she is the plaintiff in this 
cause; that she was lorn in Virginia and came to Washington early 
in life to live with her sister; that Washington was her home at the 
time of her marriage; that she met the defendant in this city; that 
they were married in Alexandria, Virginia, on the 17th day of 
March, 1910; that they went to Virginia to get married because they 
had a number of friends in this city and could not afford a recep¬ 
tion, and therefore wanted a quiet marriage; that they returned to 
Washington and cohabited together here, rooming at different ad¬ 
dresses, until February, 1917, when defendant deserted her, taking 
his trunk and belongings with him and going to live with his 
sister who. at that time, resided in a separate apartment in the same 
apartment house with plaintiff and defendant; and that shortly 
thereafter she was ejected because she was unable to pay the rent. 
That she never knew that defendant had gone to Virginia to live, 
nor did she have any notice that he was prosecuting a suit 

20 for divorce in Virginia, although she saw him occasionally, 
and he knew where she lived. Plaintiff, by her counsel, 

offered in evidence their marriage certificate. 

Cross-examination: 

Witness testified that she could cive no reason whv defendant 

* 

left her; that after the separation she did not know his address, 
but thought he was living in Washington. In answer to questions 
as to whether she had gone to dances with men of questionable 
character, coming home late at night, and as to whether she had 
come home drunk at times, and as to whether she had attempted 
to asphyxiate defendant by turning on the gas while he slept, and 





ARTHUR J. DIGGS VS. SUSANNAH DIGGS. 



13 

as (o whether she had requested her brother-in-law to load a shot¬ 
gun so that she might shoot defendant, and as to whether she had 
been guilty of acts of immorality, the witness each time replied that 
she had not. 


George A\ . Taylor, produced as a witness on behalf of the 
plaintiff, having been first duly sworn, testified dn substance as 
follows: That he is a resident of the District of Columbia, and is 
a brother-in-law of the plaintiff; that at all times that he observed 
the plaintiff she^acted as a dutiful wife; that defendant came to him 
one day in 1917 and said that plaintiff and he could not get along 
together, so he had left plaintiff; that witness visited the parties’ 
apartment in order to reconcile them, if possible, but found the 
plaintiff crying and learned that the defendant had moved upstairs 
to his sister’s apartment; and that shortly thereafter witness saw 
defendant who stated that he was going to Virginia to get a divorce. 

Cross-examination: 

In answer to the inquiry as to the reason for the separation of 
plaintiff and defendant, witness said he could give none. 

Thereupon counsel for plaintiff announced his case closed. 


Thereupon the defendant, to maintain the issues on his part 
joined, having been first duly sworn, testified in substance 
21 as follows: That his full name is Arthur James Diggs, and 
that he is a resident of Rosslyn, Virginia; that he is the de¬ 
fendant herein; that the plaintiff and he were married in 1910 in 
Alexandria, Virginia, by the Reverend Truett; that he and plaintiff 
went to Virginia to get married because they wanted to have a 
quiet wedding; that he and plaintiff could not get along together 
from the first; that she insisted upon going to dances with persons 
of bad reputation and coming home late at night drunk; that plain¬ 
tiff turned on the gas in the bed room while he was asleep in an 
effort to suffocate him; that she attempted to get a shot-gun loaded 
in order to kill him; that in February, 1917, as they could not get 
along together, they separated; that lie did not tell'George Taylor 
that he was going to Virginia to get a divorce; that he lived in 
Washington from 1917 to 1919; that in October, 1919, having 
been acquainted for a long time with Mrs. Hattie Johnson Heath 
who lived in Rosslyn, Virginia, he moved to her house and rented 
a room; that he moved all his effects, which consisted of a trunk, 
two chairs, suit case, in fact, everything that he owned to Rosslyn 
with the intention to make that place his permanent home; that 
he established a permanent residence there and still resides and lives 
in Rosslyn, Virginia; that he receives his mail there and his friends 
visit him there; that he applied for a divorce from the plaintiff 
herein in the Courts of the State of Virginia, and after compliance 
with the laws of the State of Virginia, was granted an absolute 
divorce from the plaintiff herein. 


k. 


▲ 
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(Counsel interrupted witness in order to eall the Court’s atten¬ 
tion to the deeree of the Virginia Court, which was described as 
Exhibit 1, and attached to the defendant's answer to the rule to 
show cause filed herein.) 

1 hat he had no thought of divorce when he took up a residence 
in Virginia, and did not intend to defeat the laws of the District 
of Columbia, or to perpetrate a fraud upon the Courts thereof. 

Cross-examination: 

In answer to the question as to the length of time he remained 
at the Rosslyn house, witness testilied that he is employed 
22 as a chauffeur, and that his employment requires his remain¬ 
ing in Washington on some nights; that he would arrive at 
his room in Rosslyn about ten o’clock at night and leave in the 
morning at six o’clock and thus did not meet some of the roomers, 
among whom was the landlady’s daughter, who was temporarily 
staying at the house; that he had known Mrs. Heath for about fif¬ 
teen years; and that he did not try to find out the address of his 
wife when he was obtaining a divorce in Virginia. 

Mrs. Hattie Johnson Heath, produced as a witness on behalf 
of the defendant, having been first duly sworn, testified in substance 
as follows: That she has lived in Virginia for twenty years; that 
she has known the defendant for about fifteen years; that defendant 
rented a room from her in October, 1919, at five dollars per month; 
that he brought liis belongings to the room; that he received his 
mail there, and still does; that his friends have visited him there 
on a number of occasions; and that he would also get his breakfast 
there, paying board for same. 

Cross-examination: 

Witness testified that defendant occupied his room for about a 
month, but when her daughter came home for a visit, at the request 
of witness, defendant gave up his room temporarily and slept on a 
couch in the dining room; that although he did not sleep there 
every night, he was there on an average of three weeks out of each 
month; and that defendant still occupies a room in her house. 

W. J. Ogle, produced as a witness on behalf of the defendant, 
having been first duly sworn, testified in substance as follows: That 
defendant has been a fellow employee and he has known him for 
about twelve years; that lie helped defendant move his trunk, suit¬ 
case and two chairs to the home of Mrs. Heath in October, 1919; 
that he has often visited defendant at Rosslyn, Virginia; that'he has 
sent him mail at Rosslyn, Virginia; and that he had often heard 
Him speak of Rosslyn as his home. 

Cross-examination: 

Witness stated that he had no particular acquaintance with Mrs. 
Diggs. 
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-3 J. T. Diggs, produced as a witness on behalf of the defend¬ 

ant, having been first duly sworn, testified in substance as 
follows: That he was acquainted with both plaintiff and defendant; 
that he had often visited them in Washington when they were liv¬ 
ing together; and that he had often visited defendant at his home 
in Rosslyn, to which place defendant moved in October, 1919. 

Cross-examination: 

itness stated that he did testify in the Diggs divorce suit in the 
Circuit Court of Arlington County, \ irginia, and that he is a cousin 
of defendant. 


Mrs. Maude Parker, produced as a witness on behalf of the de¬ 
fendant, having been first duly sworn, testified in substance as fol¬ 
lows: That she is a resident of Rosslyn, Virginia, having lived there 
for about twenty years, and is a close neighbor of Mrs. Heath; that 
she was in Mrs. Heath’s house almost every day; that she had met 
defendant there often; that from conversation both with Mrs. Heath 
and with defendant, she considered defendant a permanent resident 
of Rosslyn; and that she had often taken mail addressed to de¬ 
fendant from Box 123, Rosslyn Post Office—Mrs. Heath’s box—and 
delivered it to defendant at Mrs. Heath’s house. 

Cross-examination: 

In answer to the question as to what time defendant left the 
house in the morning, witness testified that she had seen him leave 
early, and as late as eight o’clock. 

Thomas J. Milliner, produced as a witness on behalf of the de¬ 
fendant, having been first duly sworn, testified in substance as fol¬ 
lows: That he is a resident of the District of Columbia, and is a 
brother of Mi’s. Heath; that he has done work around Mrs. Heath’s 
house, and was there almost every day; that he often spent the night 
there; that he knew the defendant and understood that he lived at 
Mrs. Heath’s house permanently ; and that when he had remained 
•all night at the house, he slept with the defendant. 

Cross-examination: 

In answer to the question as to the dates when he slept at Mrs. 

Heath’s house, witness testified that he could not state defi- 
24 nitely, but recollected that he slept with defendant whenever 

he stayed there. Witness further stated that on some occa¬ 
sions when he was there, he did not see the defendant. 

Thereupon counsel for defendant announced his case closed. 

Thereupon the court held as follows: “In this case I think that 
the proof shows that the parties had established a matrimonial domi¬ 
cile in the District of Columbia and that the defendant went to Vir¬ 
ginia for the fraudulent purpose of procuring a divorce from the 
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plaintiff without her knowledge.” To which ruling of the court 
the defendant then and there duly excepted, which exception was 
noted by the Court on its minutes. The court thereupon signified 
his intention of signing a decree of divorce in favor of the plaintiff, 
to which ruling of the Court the defendant then and there duly ex¬ 
cepted, which exception with noted bv the Court on its minutes. 

Be it remembered that each of the separate and several exceptions 
taken by counsel for the defendant, as hereinbefore set forth was then 
and there entered upon the minutes of the Justice presiding at the 
hearing; and thereupon this statement of evidence was then and 
there reduced to writing and the defendant, by his counsel, praying 
the court to sign and seal this, Ins said statement of evidence, which 
is accordingly done, and said statement of evidence is hereby made 
a part of the record in this cause, now for then, this 29 of June 
A. 1). 1922. 


JENNINGS BAILEY, 

Justice. 


[Endorsed:] In Equity No. 38977. Susannah Diggs, plaintiff, 
vs. Arthur J. Diggs, Defendant. Statement of Evidence. Henry 
Heath, Attorney for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3855. Arthur J. Diggs, appellant, vs. Susannah Diggs. Court of 
Appeals, District of Columbia. Filed Aug. 8. 1922. Henry W 
Hodges, Clerk. 
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IN THE 

dfirort fljf appeals, District uf (Snlumbia. 


NO. 3855. 


Arthur J. Diggs. Appellant, 
v. 

Susannah Diggs. 


BRIEF FOR APPELLANT. 


Statement. 

This is an appeal by the defendant, Arthur J. Diggs, 
from a decree of the Supreme Court of the District of 
Columbia, granting the plaintiff a divorce a mensa et 
thoro, and permanent alimony. 

The parties to this appeal were married on the 17th 
day of March, A. D. 1910, in the City of Alexandria, 
Virginia, by the Reverend Alexander Truitt. At that 
time, they lived in the District of Columbia, and went to 
Alexandria for the purpose of being married. They re¬ 
turned to the District of Columbia after the ceremony and 
lived here together continuously as husband and wife until 
the 8th day of February, A. D. 1917, when they separated 
(pp. 12 and 13). 


Plaintiff and defendant began to quarrel and to have 
great domestic difficulties soon after their marriage (p. 
13 )• ° n two occasions the plaintiff had attempted to take 
the life of the defendant, once by asphyxiation, and an¬ 
other time by attempting to have a shotgun loaded, with 
which she intended to kill defendant. On numerous oc¬ 
casions the plaintiff returned to her home late at night in 
an intoxicated condition. She was accompanied by men 
of questionable character who had escorted her to dances 
and places of ill repute (p. 13 ). Fearing for his life, and 
finding his wife unfaithful to him. and l>eing unable to 
reconcile her and regain his former love, the defendant 
was compelled to leave his home on February 8, 1017, 
and move to the apartment of his sister (pp. lg and 13). 

Being without any permanent place of alxxle, defend¬ 
ant roomed at different houses in the District of Colum¬ 
bia until October, 1010. At that time he met a friend— 
Mrs. Hattie Johnson Heath—whom he had known for 
years, and who kept a rooming house in Rosslyn, Vir¬ 
ginia. Knowing of his family troubles, she invited de¬ 
fendant to take a room in her house. Appreciating the 
friendship of Mrs. Heath and her husband, defendant 
moved to Mrs. Heath’s house in October, 1010, taking 
all his personal effects, which consisted of a trunk, two 
chairs and a suit case, with him (p. 13). 

In November, 1020, the defendant filed suit in the 
Circuit Court of Arlington County, Virginia, for abso¬ 
lute divorce from the plaintiff herein. After full and 
complete compliance with the laws of the State of Vir- 
vima, the defendant was granted an absolute divorce 
(p. 13). Constructive service by publication was had 
upon the plaintiff, as authorized by the Virginia statute. 

In the court below the Virginia decree of divorce was 
pleaded by the defendant in bar to the suit of the plain¬ 
tiff (p. 7). 




The defendant testified that he had no intention of ob¬ 
taining a divorce from the plaintiff when he moved to 
Rosslyn (p. 14); that he considered that town the place 
of his permanent residence, and that he received his mail 
there (p. 13). It is true that due to his employment as a 
chauffeur in this city, he was unable to spend every night 
in Rosslyn (p. 14), but the nights of at least three weeks 
out of every month he spent in Rosslyn (p. 14), all the 
time considering that place his home (p. 13). His friends 
visited him there, and considered Mrs. Heath's house his 
home (pp. 13, 14 and 15). As further evidence of his 
bona fides, defendant testified that he is still residing in 
Rosslyn (p. 13). 

In further corroboration of the testimony of the de¬ 
fendant on the question of residence, both Mrs. Heath 
and Mrs. Parker, witnesses for the defendant, testified 
that the defendant resided at Rosslyn, and received his 
mail there (pp. 14 and 15). Thos. J. Milliner, another 
witness for the defendant, testified that he visited Mrs. 
Heath’s house quite often, and when he remained there 
all night, he slept with the defendant (p. 15). W. J. Ogle 
and J. T. Diggs, both friends of defendant before he 
moved to Virginia, testified that they often visited de¬ 
fendant at Rossyln, and considered that place his home 
(pp. 14 and 15). 

On the question of fraud upon the plaintiff, the plain¬ 
tiff testified that she had no notice of the divorce proceed¬ 
ings in Virginia, even though the defendant knew her ad¬ 
dress; and did not even know that the defendant had 
moved to Virginia, and that she often saw him. in Wash¬ 
ington after their separation (p. 12). On cross-examina¬ 
tion, however, plaintiff stated that she could not testify 
definitely that defendant resided in Washington continu¬ 
ously after their separation, and particularly after Octo- 
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ber, 1010 (p. 12). George W. Taylor, a brother-in-law 
of the plaintiff, testified that the defendant told him in 
1017 that he was going to Virginia to get a divorce (p. 
13). This statement was later denied by the defendant 
himself (p. 13). The above constitutes, in substance, all 
the evidence on the part of the plaintiff that fraud was 
perpetrated by the defendant. 

Upon the above evidence, the court below ruled that the 
District of Columbia was the matrimonial domicile of the 
parties; that the defendant went to Virginia for the fraud¬ 
ulent purpose of procuring a divorce from the plaintiff 
without her knowledge (pp. 13 and Hi); and hence, that 
the Virginia decree was not a bar to this suit. 

Assignment of Errors. 

It will l>e submitted :— 

(1) That the court erred in finding that the defendant 
went to Virginia for the fraudulent purpose of procur¬ 
ing a divorce from the plaintiff without her knowledge. 

(2) That the court erred in ruling that the Virginia 
decree of divorce was invalid in this jurisdiction, and 
hence not a bar to this suit. 

(3) That the court erred in not giving full faith and 
credit to the judicial acts of the courts of the State of 
Virginia. 

(4) That the court erred in signing a decree in favor 
of the plaintiff. 

Argument. 

I. 

There is not sufficient evidence to have justified the 
lower court in finding that the defendant went to Vir¬ 
ginia for the fraudulent purpose of procuring a divorce 
from the plaintiff without her knowledge. 





A short resume of the testimony clearly discloses the 
intention of the defendant. The separation took place in 
February, 1017. The defendant did not move to Rosslyn 
until October, 1919, and his testimony, which shows the 
state of his mind, and is not contradicted by statements or 
facts, was that he did not go then with any idea of ob¬ 
taining a divorce. The evidence is uncontroverted that 
he went at the solicitation and invitation of a friend, 
whom he had known for fifteen years. The defendant's 
home life had been made a burden, and the opportunity to 
spend the nights when he was not working in the home 
of persons whom he knew well and treasured as real 
friends cannot fairly be interpreted as a fraudulent act on 
the part of the defendant. 

There is nothing unusual about his moving. He took 
all of the property that he possessed to his room in Mrs. 

I leath s house. This is not a case where a person seek¬ 
ing to obtain a divorce without the knowledge of his wife, 
goes to another State and takes a room in a stranger's 
house; nor is it a case in which the person is maintaining 
two residences at the same time. All of defendant’s 
actions clearly and consistently show that he intended to 
live only in Rosslyn, and to live there permanently. 

There is one statement in the testimony of George W. 
Taylor, a witness for the plaintiff, which, by itself, ap¬ 
parently discloses a desire on the part of the defendant 
to perpetrate a fraud. The witness testified that shortlv 
after the separation of plaintiff and defendant, the defend¬ 
ant told him that he was going to Virginia to obtain a 
divorce. There is no evidence as to the exact time when 
that alleged statement was made. From the use of the 
word “shortly,” the witness must have intended two or 
three months after February, 1917. This testimony 
should have been disregarded by the lower court in reach- 
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ing a decision, in the light of all the evidence. In the first 
place, the defendant denied that he ever made such a 
statement. This would necessarily have the effect of 
leaving the j>oint in doubt, and require its l)eing weighed 
with all the circumstances. It will l>e recalled that Taylor 
is the brother-in-law of the plaintiff, and a friend and 
champion of her cause. Secondly, it should lx? noted that 
the defendant did not go to Virginia until October, It) 19, 
approximately two and one half years after the alleged 
statement was made. Surely, no chancellor is justified in 
finding that such testimony discloses fraud. To the con- 

trary, it leads one to believe that no such statement was 
ever made. 

The plaintiff herself testified that she could not state 
definitely that defendant resided in Washington after 
October, 1919. She stated that she often saw the defend¬ 
ant on the streets of \\ ashington. I here is nothing queer 
about that. It is admitted that the defendant was em¬ 
ployed as a chauffeur for a resident of this city and his 
employment necessarily required his presence here during 
the day and some nights. There is not one scintilla of 
C7 idcncc that the defendant resided in ll ashington front 
the time he testified that he moved to Rosslyn. On the 
other hand, there is the testimony of Mrs. Heath as to 
the defendant’s residence at her house. She testified that 
he averaged about twenty-one nights out of every month 
at her house; or to use her expression, he stayed there 
during the nights of three weeks out of every month. De¬ 
fendant explained his absence on the other nights, and 
we think, logically, by stating that his employment kept 
him in Washington until very late, and on those nights 
he would stay with his nephew in this city. 

The defendant called Mrs. Maude Parker, a resident 
of Rosslyn, as a witness, who testified that on numerous 





occasions she brought mail to Mrs. Heath’s house from 
the post office, addressed to the defendant. This should 
certainly have weight as evidence of residence. 

In further rebuttal of the alleged bad faith on the part 
of the defendant, there is the testimony of Milliner, the 
brother of Mrs. Heath, who stated that he visited Mrs. 
Heath’s house quite often. He testified that whenever he 
remained all night at her house, he slept with the defend¬ 
ant. This unquestionably tends to show that the defend¬ 
ant lived in Rosslyn. 

Ogle and Diggs, both friends of the defendant, testi¬ 
fied that they visited him at his home in Rosslyn on a 
number of occasions. Here, again, is testimony which 
aids in establishing the bona fides of defendant’s residence 
in Virginia. 

This line of testimony adduced by the defendant, show¬ 
ing his residence in Rosslyn after October, 1910, is not 
contradicted in any way. Why did not the plaintiff pro¬ 
duce evidence of the defendant’s residence in the District 
of Columbia? Because it was impossible to do so. It 
should be recalled at this point that there is no evidence 
that the plaintiff even endeavored to locate the defendant 
and effect a reconciliation after their separation in 1917. 
If she were the faithful wife which she apparently con¬ 
tended she was, why did she not follow the defendant to 
his new home? Because by her actions she had accom¬ 
plished precisely what she desired. There is not a par¬ 
ticle of evidence that the defendant was guilty of acts 
not consistent with his position as husband of the plain¬ 
tiff. But there is evidence of the plaintiff’s wrong¬ 
doings. 

The evidence shows that the defendant was not the 
cause of the separation. 19 Corpus Juris, at page 61 
(section 116-117bb) states that where a spouse intention- 











ally brings the co-habitation to an end by misconduct 
which renders the continuance of the marriage relations 
so unbearable that the other leaves the family home, the 
former, and not the latter, is the deserter. 103 Atlantic 
(Maryland), 077. 

Therefore, the inquiry as to whether there was fraud 
ujx>n the plaintiff is dependent only upon one question. 
Does the fact that the plaintiff had no notice of the Vir¬ 
ginia proceedings, even though the defendant knew her 
address, amount to fraud? It is thought that it does not. 
It is set forth above in great detail, and the evidence is 
uncontradicted and in the most convincing terms, that the 
(iefendant did not go to Virginia for the purpose, and with 
the intention, of obtaining a divorce from the plaintiff: 
nor did he desire to obtain a divorce without her knowl¬ 
edge. After having resided in Rosslyn for some time, lie 
consulted an attorney of the Virginia bar as to the re¬ 
quirements and procedure in obtaining a divorce from his 
unfaithful wife. He was advised by counsel that service 
b\ publication was adequate under the \ irginia laws, and 
so it was not endeavored to effect personal service upon 
the plaintiff. 1 his is sufficient to negative an intent on 
the part of the defendant to defraud. 

Therefore, it is submitted that no evidence was pre¬ 
sented which could fairly lie construed as amounting to 
fraud. The actions of the defendant were explained, and 
they were explained in a most reasonable and logical, as 
well as in a most convincing manner; and it is submitted 
that it was manifest error for the lower court to find that 
there was frand on the part of the defendant in going to 
Virginia. 

This court, upon appeal from the decree of a chancel¬ 
lor, may examine into the finding of fact on the part of 
the lower court and test the sufficiency and weight of the 



evidence. It is true that this court, in several cases, has 
apparently laid down a rule of law that the findings of a 
chancellor upon matters of fact amount to the decision of 
a jury. However, a brief examination of these cases will 
assist in reconciling them to the instant case. 

McLarren v. McLarren, 45 App. D. C. 237. This 
was a suit by a husband against his wife for absolute 
divorce. 1 he court said that the appeal presents no 
question of fact of sufficient importance to justify 
an extended review of the evidence. It was tried in 
open court, with full opportunity in the trial justice 
to observe the demeanor of witnesses and to judge 
of their veracity. In such cases, the finding of the 
trial judge on questions of fact has much the same 
sanctity as the verdict of a jury, and will not be dis¬ 
turbed on appeal unless a mistake of judgment is so 
apparent as to demand a reversal. The court in this 
case further stated that the conclusion of the court 
below is in full accord with the evidence. 

Manning v. American Security and Trust Co., 
et al., 50 App. D. C. 1914. This was a case involv¬ 
ing specific performance. The court held that the 
findings of fact by a chancellor are highly persuasive 
to the reviewing court, and will not be disturbed, ex¬ 
cept for manifest error. The court found that the 
ruling of the lower court upon the facts did not 
amount to manifest error. 

Snow v. Snow, 50 App. D. C. 242. Suit for spe¬ 
cific performance of an antenuptial agreement. Chief 
Justice Smyth, speaking for the majority of the 
court, said, “It has been frequently adjudged by this 
court, and by the Supreme Court of the United 
States as well, that conclusions arrived at in that 
manner (by the trial court having an opportunity to 
study the witnesses) will not be disturbed by the re¬ 
viewing court, unless they are clearly wrong.” The 
court cited Nash v. Milford, 33 App. D. C. 142, and 
McLarren v. McLarren, 45 App. D. C. 237 (supra). 
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The court further quoted from Lawson v. United 
States Mining Co., 207 U. S. 1, “With reference to 
the conclusion of the Court of Appeals, it is sufficient 
to say that, if the testimony does not show that it is 
correct, it fails to show that it is wrong, and under 
those circumstances, we are not justified in disturb- 
ing that conclusion. It is our duty to accept a finding 
of iact, unless clearly and manifestly wrong;” and 
from Adamson v. Gilliland, 242 U. S. 350, “the find¬ 
ing of the master or judge who saw the witnesses 
depends upon conflicting testimony, or upon the 
credibility of witnesses; or so far as there is any tes¬ 
timony consistent with the finding, it must be treated 
as unassailable.” 

The court remarked that a careful examination of 
the record satisfied them that it could not be cor¬ 
rectly stated that any of the court’s findings is “clear¬ 
ly and manifestly wrong.” 


All of these cases use substantially the same expression, 
viz, that this Court of Appeals will not disturb the chan¬ 
cellor’s decision on questions of fact, except for manifest 
error. 

In this case, there was manifest error on the part of the 
trial court as to a question of fact. As stated before, 
there was no evidence of fraud before the court. On the 
contrary, there was overwhelming evidence on the part 
of the defendant that his act in moving to Virginia was 
hona fid?, and that he did not intend to perpetrate a fraud. 
It is submitted that the mistake of judgment was so great 
in this case—the finding of fraud being the pivot upon 
which the case turned, that it is necessary, in order that 
the ends of justice may be subserved and that the de¬ 
fendant may not be injured by prejudicial error, for this 
court to examine into the facts, and order a reversal of 
the lower court’s finding. 
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Jenkins v. Jenkins, 40 App. D. C. 375, was a sim¬ 
ilar case to the case at bar, in that it was a suit for 
divorce. Mr. Justice Robb, in rendering the opinion 
of the court, said: 

“The divorce was granted upon the ground of de¬ 
fendant s cruelty to plaintiff. We have examined 
the record carefully, and find that evidence ample to 
sustain the decree. Nor was there any abuse of dis¬ 
cretion in the granting of alimony and counsel fees. 

“The case turns solely upon the issues of fact, the 
sufficiency of which to sustain the decree zee have 
the power in equity to determine .“ 

The above case enunciates the doctrine that has been 
recognized from the beginning with reference to appeals, 
as to their distinction from writs of error. At common 
law, appeals were peculiar to equity jurisdiction. The 
whole case went up to the appellate court, facts and law 
alike. Although the appeal is not peculiar to equity to¬ 
day, still the cases cited above all recognize this fundamen¬ 
tal characteristic of appeal and inalienable right on the 
part of the appellate tribunal in an equity case to weigh 
the sufficiency of the evidence before the chancellor. 

Howard v. Holmes, 50 W. L. R., page 418, decided by 
this court on June 5, 1022, was a case in which the plain¬ 
tiff filed a bill in equity, seeking to establish a constructive 
trust in certain property. The cause was tried by the 
lower court, and a decree was entered dismissing the bill 
from which an appeal was taken. 

The finding of the lower court was to the effect that the 
appellant signed an agreement with full knowledge of its 
contents; and that she was not induced to execute it by 
reason of any fraudulent acts on the part of the defend¬ 
ant. 

This court, in sustaining the lower court, said, “While 
in equity cases questions of fact as well as of law are open 
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to appellate review, where testimony has been taken in 
open court, as in this instance, with full opportunity to 
observe the demeanor of the witnesses, the conclusions 
of the chancellor upon issues of fact are highly persua¬ 
sive.” 

This court reviewed the terms of the contract, and came 
to the conclusion that the testimony did not disclose a case 
which would “shock the conscience of the court." In 
other words, after reviewing and weighing the testimony 
before the lower court, this court agrees with the chancel¬ 
lor's finding. So, as a matter of fact, this court did con¬ 
sider the facts, which it undoubtedly had a right to do in 
an equity case on appeal, and which it unhesitatingly ad¬ 
mitted it has a right to do. Under the ruling in this case, 
it is submitted that this court has the right to weigh the 
testimony before the court below, and reach its own con¬ 
clusion as to whether there was fraud on the part of the 
defendant. 

It is therefore submitted that the case at bar is a case 
which comes within the scope as above outlined, and the 
facts should be examined and weighed by this court. 

II. 

As to whether the obtaining of a divorce in the manner 
in which the defendant proceeded in this case, that is, 
without personal service upon the plaintiff, amounted to 
fraud upon the plaintiff and the courts of this jurisdic¬ 
tion, and also deprived the Virginia court of jurisdiction, 
is discussed in the second assignment of error, viz, that 
the court erred in ruling that the Virginia decree of di¬ 
vorce was invalid in this jurisdiction, and hence not a bar 
to this suit. 

Assuming that there is no fraud on the part of the 
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plaintiff and that the Virginia court had jurisdiction, the 
third assignment of error may be considered in conjunc¬ 
tion with the second; for all the sister States are bound, 
by virtue of the provision in the Federal Constitution, to 

give full faith and credit to the judicial decrees of one 
another. 

Section one of Article four of the Federal Constitution 
provides that “Full faith and credit shall be given in each 
State to the acts, records, and judicial proceedings of 
every other State; * * 

19 Corpus Juris, at page 372 (part of section 841b) 
reads as follows: “The Supreme Court of the United 
States has now definitely decided that the courts 
of the State of the last matrimonial domicile may grant 
a decree of divorce without personal service of process 
upon, or the appearance of, defendant therein, which serv¬ 
ice of process is made in accordance with the laws of that 
State, and that such a decree is entitled to full faith and 
credit in the courts of all of the States in the Union. 
Where, however, the state of plaintiff s domicile is not 
also the matrimonial domicile, a decree of divorce based 
upon substituted service and without personal jurisdiction 
over defendant, although enforcable in the jurisdiction 
where rendered, is not entitled to obligatory enforcement 
in other States in virtue of the full faith and credit clause 
of the Federal Constitution.” 

To sustain this statement of the law, the famous case 
of Haddock v. Haddock, 201 U. S., 562, is cited. This 
court is, of course, familiar with the facts in that case, 
but it may be well to recite them here in order to present 
the appellant’s version. Husband and wife were domi¬ 
ciled in New York, and the husband left her there, and 
after some years acquired a domicile in Connecticut, and 
obtained in that State and in accordance with its laws a 
















judgment of divorce based upon obstructive service on the 
wife, she having meanwhile retained her domicile in New 
York and made no appearance in the action. Subse¬ 
quently the wife sued for divorce in New York and ob¬ 
tained personal service in that State upon the husband. 
The New York court refused to give credit to the Con¬ 
necticut judgment and it was held that there was no viola¬ 
tion of the full faith and credit clause in the refusal be¬ 
cause there was not at any time a matrimonial domicile in 
the State of Connecticut, and therefore the res of the 
marriage status was not within the sweep of the judicial 
power of that State. 

In the case a bar, it is conceded that during the co¬ 
habitation of the plaintiff and defendant, the parties re¬ 
sided in the District of Columbia. It is called to the 
C ourt s attention that lbefore her marriage, the plaintiff 
was a resident of the State of Virginia; furthermore, she 
was married in Virginia. It is further conceded that 
there was only substituted sendee of process upon the 
plaintiff herein in the suit for divorce filed by the defend¬ 
ant in the State of Virginia. 

A long line of testimony was adduced showing that the 
residence or domicile of the defendant herein was, and 
now is, Rosslyn, \ irginia. The defendant himself testi¬ 
fied to the intention which existed in his mind to make 
\ irginia the State of his permanent abode. He further 
testified that he moved all of his belongings to his room in 
Rosslyn in 1919, and that he received his mail at that ad¬ 
dress. Other witnesses testified that they considered 
Rosslyn, Virginia, the defendant’s place of residence, as 
they had visited him there on different occasions. The 
defendant is a man whose employment—that of a chauf¬ 
feur-required his absence some of the time. He slept 
there a greater part of the time, and stated that the only 
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reason he was not there every night was because his em¬ 
ployment would not permit it. Even the plaintiff could 
not testify that the residence of the defendant was in the 
District of Columbia from the time that he stated he took 
up his abode in Virginia, viz, from October, 1919. 

The authorities are too numerous to cite on the rule of 
law that domicile is to be determined by the intention of 
the party, which intention is to be arrived at, having in 
mind all the facts and circumstances. There is no doubt 
but that the facts and circumstances surrounding the de- 
• fendant herein disclosed an intention on his part to re¬ 
main permanently in Virginia and make that his domicile. 

Downs v. Downs, 23 App. D. C., 381, stated the law to 
be as follows: In this District in a divorce suit in which 
is involved the question of whether the complainant was 
a resident of this District or of Maryland at the time the 
suit was instituted, the matter of residence will be re¬ 
garded as the equivalent of domicile; and in contempla¬ 
tion of the laws of both jurisdictions, residence requires 
and implies a fixed place of abode with intention to remain 
permanently or at least indefinitely. 

At first thought it would appear that the case at bar and 
Haddock v. Haddock were analogous. But after careful 
consideration, it will be seen that they differ in these re¬ 
spects. In the Haddock case, (1) the husband was the 
wrongdoer—he wilfully and wrongfully desejted his 
wife; and (2) he went to Connecticut with the specific 
purpose of obtaining a divorce from his wife; in other 
words, he intentionally perpetrated a fraud upon the laws 
and the courts of the State of New York. In the case at 
bar, the defendant was not the wrongdoer. He was al¬ 
ways a dutiful husband. On the other hand, there is tes¬ 
timony showing that the plaintiff herein came home late 
at night in an intoxicated condition accompanied by per- 
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sons of doubtful repute; and on two occasions the life of 
the defendant was endangered by the acts and threats of 
his wife. In other words, there was no desertion on the 
defendant s part. He was forced out of his home. Sec¬ 
ondly, the defendant did not go to Virginia for the pur¬ 
pose of obtaining a divorce. He is not a party to any 
fraud. Thirdly, Virginia is the matrimonial domicile: 
Connecticut was not. Having l>een routed out of his 
home, the plaintiff was allowed to seek any domicile that 
he chose. It then and there became the duty of the plain¬ 
tiff, if she were a dutiful wife, to follow the defendant, 
and make his home her home. In different language, it 
may l>e expressed thus: The husband has the right and 
privilege to create the matrimonial domicile, provided he 
be not wrongfully living apart from his wife (as he was 
in the Haddock case). Having chosen Wirginia as his 
home, then the hue is bound to presume that I ir- 
gittia is also the matrimonial domicile. 10 Corpus 
Juris. 414 (section 33c): “Following out the the¬ 
ory of an identity of person, the law fixes the dom¬ 
icile of the wife by that of the husband and denies to her 
during cohabitation the power of acquiring a domicile of 
her own separate and apart from him." Cheeley v. Clay¬ 
ton, 110 U. S. 701, laid down the rule, that unless the 
statute gives the wife the right to acquire a residence 
(synonymous with domicile) independent of the will of 
her husband, a wife who wrongfully leaves her husband 
cannot acquire a separate legal residence. Our reasoning 
in this third differentiation is also based upon the theory 
that the innocent spouse (the defendant herein) may 
create a domicile sufficient for the purpose of obtaining 
a divorce extraterritorilv effective and equivalent to, if 
not in fact, a matrimonial domicile. 




In the case of Atherton v. Atherton, 181 U. S., 155, the 
wife left the husband without reasonable cause. The doc¬ 
trine pronounced was that in order to control the marital 
status, the court must have jurisdiction over the parties 
by personal service upon them within its borders, or the 
State must be the matrimonial domicile of the parties. It 
was decided that where the wife has left the domicile of 
the husband wrongfully, then for the purpose of divorce 
the husband’s domicile shall be considered the matri¬ 
monial domicile, and the law will presume that the wife 
is there. Hence, substituted service was sufficient. By 

implication, the theory of this case is clearly applicable to 
the case at bar. 

Gildersleeve v. Gildersleeve, 88 Conn., 689, sets forth 

the consequences resulting from the refusal of States to 

recognize divorce decrees of sister States, provided there 

be no fraud, etc. The court in that case stated in part as 
follows: 


Counsel ask our attention to the unseemly picture 
which is presented by would-be divorce-getters flock¬ 
ing to remote jurisdictions to secure their ends, not 
attainable at home by reason of stricter requirements 
there, and by its attending consequences, and we are 
invited to lend our aid in the maintenance of sound 
and wholesome social conditions by discouragement 
ot the practice through a refusal to recognize di¬ 
vorces thus obtained, as far as we may be permitted 
to do so. Unfortunately for this appeal, the reverse 
side of the picture presenting the consequences of 
the course advocated, is very far from an attractive 
one. It is no light matter, as affecting individual, 
social or civic interest and good morals that, through 
the attitude of the courts in refusing recognition to 
the judicial acts of sister states, a condition should 
be created where legitimacy becomes dependent upon 
state lines, where wife in one estate becomes con- 







cubine when they pass into another, where husband 
or wife living in lawful wedlock in one jurisdiction 
is converted into a bigamist by change of location, 
where persons capable of inheritance in one part of 
our country are incapable in another, where certaintv 
of status may readily give place to uncertainty and 
property rights l>e thrown into confusion.*' 

The case of Pettis v. Pettis. 01 Conn. t»08, 101, Atl. 13, 
following soon after Gildersleeve v. Gildersleeve, supra, 
is important and bears very strongly upon the case at bar. 
In that case the parties lived together in Connecticut until 
the wife left her home and moved to New York. In that 
jurisdiction she obtained a divorce a mensa ct thoro from 
her husband, based upon constructive service by publi¬ 
cation. Later the huslvand sued his wife for divorce in 
Connecticut on the ground of desertion. The wife ap¬ 
peared and contested the suit. She did not plead the 
New York decree in bar, but evidence of it was admitted 
at the hearing. The court, in deciding in favor of the 
husband, discussed at length the distinction between an 
absolute divorce and a judicial separation, otherwise 
called a divorce a mensa ct thoro , in so far as the juris¬ 
diction of the court is concerned. 

The court held that the New York decree would have 
l>een recognized in Connecticut as a matter of comity, if 
it had been a decree a vinculo rather than one a mensa 
ct thoro. The court takes the position that as a decree 
of divorce a mensa ct thoro does not affect the status of 
the parties, it cannot be regarded as a decree which can 
be recognized in another State even as a matter of 
comity, unless it were based on personal jurisdiction over 
the defendant, either by personal service within the state, 
or by defendant's appearance. Haddock v. Haddock is 
cited with approval. 
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This case is directly in point to sustain the case at 
bar; in fact, its doctrine is wider in its scope than is 
necessary to sustain this case. In the instant case, the 
defendant obtained an absolute divorce from the plaintiff 
in Virginia. The action, therefore, was one in rein, or 
quasi in rent , and the State of Virginia had sufficient 
jurisdiction to render a decree which, by virtue of comitv. 
must be recognized by the courts of the District of Colum¬ 
bia. Our contention is that by the defendant’s moving 
to \ irginia with the intention of remaining there perma¬ 
nently, he created a matrimonial domicile there—it being 
the duty of the wife to l>e at his domicile—and therefore 
this case comes under the rule laid down in the Pettis case 
bv reason of comity, and under the rule pronounced by 
the United States Supreme Court in Haddock v. Haddock, 
supra, by virtue of the full faith and credit clause. 

Tn the case of Thompson v. Thompson, 226 U. S. 551, 
the parties were married in Virginia, which was also their 
matrimonial domicile. The wife deserted the husband, 
and later sued him for maintenance in the District of 
Columbia. Before being served with process, the husband 
instituted in Virginia a suit for divorce, and obtained 
same based upon service by publication. He pleaded 
that divorce in bar to the suit by the wife in the District 
of Columbia. The Court of Appeals of this jurisdiction 
was sustained by the Supreme Court of the United States 
in holding that the Virginia divorce was a bar. The 
court on page 566 stated: 

It is clear that the resulting decree is entitled 
under the Act of Congress, to the same faith and 
credit that it would have by law or usage in the 
courts of Virginia.” 

In the case at bar, the parties were also married in 
Virginia. The plaintiff had been a resident thereof all 
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her life. Here, also, there was no fault on the part of 
the husband. He is the innocent party, having been 
forced out of his home by the acts of the plaintiff. He 
went to Virginia with the intention of residing there, 
and has resided there to this day, making it the State of 
his domicile. If the wife had been dutiful, Virginia 
would have been the matrimonial domicile; and merely 
localise she would not follow him should not deprive the 
defendant of the privilege of draining a divorce there. 
It should be noted that defendant furnished means of 
support for plaintiff even after she had broken up the 
home, and continued to do so up to the time when he 
obtained his divorce in Virginia. 

The case of Berlen v. Shannon, 115 Mass. 438, is 
directly in point. It was there held that if a wife be 
living apart from her husband without sufficient cause, 
his domicile is in law her domicile; and in the absence 
of any proof of fraud or misconduct on his part, a di¬ 
vorce obtained by him in the State of his domicile, after 
reasonable notice to her, either by personal service or by 
publication in accordance with its laws, is valid, although 
she never in fact resided in that State. 

The Massachusetts case goes even further than the case 
at har, for the plaintiff herein was born and reared in 
Virginia, and did not relinquish her domicile there until 
it merged with that of her husband. 

In Rhodes v. Rhodes, 36 App. I). C., 261, the pro¬ 
ceeding was filed by the wife to compel her husband to 
pay alimony. Defendant pleaded in bar a Virginia decree, 
dissolving the marriage obtained prior thereto. It ap¬ 
pears that both parties were residents of Virginia, 
although plaintiff alleged in her petition that she was a 
resident of th District of Columbia. There does not 
appear to have been personal service upon the defendant— 
wife—in the Virginia suit. The court stated: 




It may be, upon a disclosure of all the necessary 
facts, that the courts of this District are not bound 
to give full faith and credit to the decree of the 
Virginia court. All that we now hold is that the 
facts shown in the record are not sufficient to bring 
the case within the principle of Haddock v. Haddock! 
It is a serious thing to refuse to gwe credit to the 
judgments or decrees of the courts of a State of the 
Union whose general jurisdiction of the subject- 
matter is undoubted , by reason of specific facts or 
circumstances that would deprive them of that juris¬ 
diction m a particular case." 

It is submitted that another feature of this case (case 
at bar) should be considered by the court in determining 
the question of fact as to whether there were any fraud 
on the defendant s part. There is no reason why defend¬ 
ant should have moved to Virginia for the purpose of 
creating a residence sufficient to procure a divorce. He 
doubtlessly had grounds for divorce in this jurisdiction, 
and, but for his residence there which relinquished his 
right to bring suit in the District of Columbia, he could 

have filed suit here, and in all probability would have 
obtained a divorce. 

It is respectfully submitted that the case at bar is not 
a case which comes within the purview of the rule laid 
down by the United States Supreme Court sustaining 
the State court in refusing to give full faith and credit 
to divorces granted by the courts of sister States. No 
fraud is shown on the part of defendant; neither is there 
any wrongful act on his part, such as cruelty and the 
like. Furthermore, the Virginia Court had adequate 
jurisdiction over the marriage status. 

In view of the fact that so many of the so-called “Vir¬ 
ginia divorces” have fallen into disfavor before the courts 
of a number of jurisdictions, and especially of this juris- 
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diction, it may be well to state in passing that it is our 
contention that the facts of this case are not analogous 
to the facts of those cases. Clear fraud was perpetrated 
in these cases; no fraud has lx?en found here. The court 
did not have the proper jurisdiction in those cases; it 
did have in this case. 

There having been a full and complete compliance by 
the defendant herein with tiic laws of the State of Vir¬ 
ginia, which Strife was his domicile, mid must he consid¬ 
ered the matrimonial domicile, and there having l>een no 
fraud on the part of the defendant, it is therefore submit¬ 
ted that the Virginia decree granting the defendant herein 
a divorce from the plaintiff should be given full faith 
and credit by the Courts of the District of Columbia, and 
must consequently l>e considered a complete bar to plain¬ 
tiff's suit herein for divorce. 

It is therefore resj>ectfully submitted that the decree 
appealed from should lx? reversed. 

Henry Heath, 
Attorney for Defendant. 









rrfTj jtwf 

VJ W&X j 








»ff#P 


fountain Peytch*, 



1 fsl 

k IPf M 

{%7 



i W'j , r*.yr, 




5&P 


£\a 

.L^“v r&tkfflml. 







C:4 

_ *3 







































INDEX 

Page 


Statement. 3 

Argument. 4 


CASES CITED 


Haddock v. Haddock . 6 

McLarren v. McLarren. 6 










3 


IN THE 

Court of Appeals, District of Columbia. 


NO. 3855 


Arthur J. Diggs, Appellant 
vs. 

Susannah Diggs. 


BRIEF FOR APPELLEE 


Statement 

The undisputed facts appearing in the record in this 
case show that the appellee has resided in the District 
of Columbia from early childhood and that the appellant 
was a resident of the District at the time of his mar¬ 
riage to her, March 17, 1910 and maintained his domi¬ 
cile here until October, 1919. That they lived together 
as husband and wife in the District of Columbia from 
the date of their marriage until February, 1917, when 

the appellant moved his effects from the home to the 
residence of his sister and that shortly thereafter 


appellee was ejected from her home because she was 
unable to pay the rent (Record, pp. 12 and 13). That 
appellant resided at different places in the District of 
Columbia until October, 1919, when he hired a room in 
Virginia to which he removed all his belongings and im¬ 
mediately upon the expiration of the required residence 
period, November 6, 1920, he instituted proceedings 
for Divorce on the ground of desertion in the Virginia 
court and about three months thereafter, February, 21, 
1921, he was granted a divorce (Record, p. 4). That 
appellant while establishing said residence and pros¬ 
ecuting said suit continued to pay to the appellee regu¬ 
larly a weekly allowance awarded against him for her 
support by order of the Juvenile Court of the District 
of Columbia and continued said payments up to March 
11, 1921 (Record, p. 2). That appellee did not know 
that the appellant had changed his domicile and had no 
notice that he was prosecuting a suit for divorce al¬ 
though she saw him frequently and he knew where she 
lived (Record, p. 2). That the witnesses called to 
prove his charge of desertion in the Virginia court 
were not called to prove said charge in the court below 
nor did he call any witnesses to prove that issue. 

The disputed facts in the record are: (1) Misbe- 
havoir of appellee (Record, pp. 4 & 13), (2) Desertion 
by the wife (Record, p. 4), (3) His declaration that 
he had left his wife and was going to Virginia to get 
a divorce (Record, p. 13), and (4) His good faith in 
changing his domicile. 

Argument 

Let us consider first the disputed facts. The record 
shows that the appellant stands unsupported on each 





and everyone of these issues. He is not corroborated 
by any circumstance or a single witness. His charges 
against his wife are contradicted by her and in part by 
George W. Taylor (Record, pp. 12 and 13) ; his allega¬ 
tion of desertion by the wife is denied by her and she 
is corroborated by Taylor (Record, pp. 12 and 13) ; 
Taylor visited the home about the time of the separa¬ 
tion and found the wife crying and the husband and 
his effects gone. Appellant denies that he told Taylor 
that he had left his wife and was going to Virginia to 
get a divorce. Taylor says he did make such a state¬ 
ment and that he then visited the home to see if he 
could not effect a reconciliation. Appellant was then 
living in the same apartment house but up stairs with 
his sister, the wife remaining in the home until she 
was ejected because she could not pay the rent. The 
remaining issue of fact is that appellant changed his 
domicile in good faith without any thought of pro¬ 
curing a divorce (Record, p. 14). On this issue we 
have the testimony of Taylor that appellant declared 
his intention to go to Virginia to get a divorce; we 
have the appellant submitting to the jurisdiction of 
the Juvenile Court for more than a year by paying 
weekly allowances ordered by that court; he filed his 
suit in Virginia as soon as he could under the Virginia 
laws; he left the locality convenient to his work and 
took up his abode in a remote place that was inacces¬ 
sible one fourth of the time without assigning a rea¬ 
son for so doing. He did not disclose to his wife that 
he had changed his domicile or that he was applying 
for a divorce although he saw her frequently and knew 
where she lived. Do these facts and circumstances 
support his plea of good faith? 










Having briefly discussed the issues it only remains 
to say that this court has more than once stated the 
law applicable to cases of this kind. However we shall 
cite a single case: McLarren v. McLarren, 45 D. C. 
Appeals, 287—“The trial was in open court, and the 
trial justice had full opportunity to observe the de¬ 
meanor of witnesses and to judge of their veracity. 
In such a case the finding of the trial judge on ques¬ 
tions of fact has much the same sanctity as the verdict 
of a jury and will not be disturbed on appeal unless 
a mistake of judgment is so apparent as to demand re¬ 
versal.” 

We submit that no mistake of judgment is apparent 
on the record. 

As we understand this case the court below might 
have justified its judgment on the undisputed facts. 
These facts bring the case within the opinion in 
Haddock v. Haddock, 201 U. S. Supreme Court Re- 
poits, p. 562. In that case husband and wife being 
domiciled in the State of New York, the husband left 
the wife, acquired in good faith, after a lapse of years, 
a domicile in Connecticut, and obtained in that state, 
and in accordance with its laws, a judgment of divorce 
based on constructive service of process on his wife, 
w’ho meanwhile remained domiciled in New York and 
nev er appeared in the action. The w T ife subsequently 
sued for divorce in New York and obtained in that 
state personal service on the husband who pleaded the 
Connecticut judgment. Held that the Connecticut 
decree, rendered as it was without being on personal 
service of process on, and therefore without personal 
jurisdiction of the court, over, the wife, was not en¬ 
titled to obligatory enforcement in the state of New’ 



York by virtue of the full faith and credit clause of the 
Constitution. 

The undisputed facts show in this case that the par¬ 
ties hereto being husband and wife, were domiciled in 
the District of Columbia; that the husband left the wife 
and after a lapse of years acquired a domicile in Vir¬ 
ginia, and obtained in that state a judgment of divorce 
based on constructive service of process on his wife, 
who, meanwhile remained domiciled in the District of 
Columbia and never appeared in the action. The wife 
subsequently, sued for divorce in the District of Col¬ 
umbia, obtained personal service of process on the 
husband in the District, and he pleaded the Virginia 
decree. The case at bar is stronger than the Haddock 
case in that the element of good faith as to the hus¬ 
band’s domicile is lacking. It is not conceded in this 
case. 

However, the court below did not base its judgment 
on the uncontroverted facts alone. It heard witnesses 
as to the guilt and innocence of the parties, as to the 
matrimonial domicile, as to the service of process and 
the good faith of the defendant. In connection with 
this testimony it considered the other facts and cir¬ 
cumstances appearing in the record and found that the 
appellant was the wrong doer; that he deserted his 
wife, and left the matrimonial domicile for the purpose 
of fraudulently procuring a divorce from her without 
her knoweldge. 

We submit that the record amply justifies the court’s 
finding and that the judgment should be affirmed. 

Respectfully submitted, 

Fountain Peyton, 

Attorney for Appellee. 










